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EXECUTIVE DIRECTOR’S EXCEPTIONS TO THE PROPOSAL FOR DECISION
To the Commissioners of the Texas Commission on Environmental Quality:

The Executive Director of the Texas Commission on Environmental Quality
(TCEQ or Commission) submits these Exceptions to the Proposal for Decision relating
to the application by the Preserve Hutto LLC for Texas Pollutant Discharge Elimination
System (TPDES) Permit No. WQ0016145001 in Travis County. As discussed in detail
below, the Executive Director respectfully requests the Commission issue the permit as
drafted by the Executive Director without the new conditions recommended by the

Administrative Law Judges (AL]Js).
Background

TCEQ received an application from Preserve Hutto for a new permit for on April
8, 2022, and declared it administratively complete on June 14, 2022. The Executive
Director completed the technical review of the application on September 14, 2022. A
public meeting was held on May 11, 2023, in Pflugerville. The public comment period
ended at the close of the public meeting. As required by Texas Water Code (TWC) and
the Texas Administrative Code (TAC), the Executive Director reviewed the comments
submitted during the comment period and prepared a Response to Comments, which
was provided to everyone who commented and the persons on the mailing list
maintained by the Office of the Chief Clerk.' The Hearing Request/Request for
Reconsideration period ended on October 19, 2023. During an Open Meeting on
February 21, 2024, the Commission considered the hearing requests, responses to
hearing requests, all timely public comments, and the Executive Director’s Response to

Comments.

' Tex. Water Code § 5.555 and 30 Tex. Admin Code § 55.156.



The commission referred four specific issues to the State Office of

Administrative Hearings (SOAH) for a Contested Case Hearing. Specifically:

A) Whether Commission should deny or alter the terms and conditions of the
Draft Permit based on consideration of need under TWC § 26.0282 and the
general policy to promote regional or area-wide systems under TWC
§ 26.081;

B) Whether the Draft Permit complies with applicable requirements to abate
and control nuisance odors, as set forth in 30 TAC § 309.13(e);

C) Whether the Draft Permit is protective of water quality, including the
protection of the health of the requesters and requesters’ families and the
existing uses of the receiving water in accordance with applicable regulations
including the Texas Surface Water Quality Standards in 30 TAC Chapter 307;
and

D) Whether the Applicant substantially complied with TCEQ’s public notice
requirements in 30 TAC 39.405.

The Commission issued an Interim Order on February 29, 2024, finding the City
of Hutto and Williamson County WSCID No. 3 were affected persons. The preliminary
hearing took place on October 21, 2024. The Administrative Law Judge determined
that SOAH had jurisdiction, admitted the Administrative Record, and named parties.
The Applicant, Executive Director, Office of Public Interest Counsel, City of Hutto
(Hutto), and Williamson County WSCID No. 3 (District) appeared at the preliminary

hearing and were admitted as parties.

The hearing on the merits was conducted on May 5, 2025. The AL]Js issued their
Proposal for Decision (PFD) on August 29, 2025.

ALJs’ Recommendation

The ALJs recommend that the Commission deny the Application for a TPDES
permit. The Executive Director respectfully requests the Commission reject this
recommendation and issue the permit as drafted by the Executive Director. Each of the

ALJs’ recommendations is discussed in detail below.



Regionalization

The Executive Director maintains her position that the draft permit meets all
applicable statutory and regulatory requirements. Throughout the hearing various
parties referred to Certificates of Convenience and Necessity (CCNs).? It is important to
note that the application submitted to TCEQ is an application for a Texas Pollutant
Discharge Elimination System (TPDES) permit. According to Preserve Hutto’s
application, no part of the facility is inside another utility’s CCN area.’ All disputes
regarding the potential issuance of a CCN are under the jurisdiction of the Public
Utility Commission (PUC) and should not be considered in the issuance of a TPDES

permit.

Furthermore, TWC § 13.244“ and 16 TAC § 24. 225° place restrictions on service
providers within the CCN but none of these statutes or regulations restrict the
Commission's authority to issue a TPDES permit. Thus, being within the District’s CCN
is not a sufficient reason to compel regionalization. These statutes and rules are
irrelevant to the TCEQ’s consideration of a TPDES application and thus do not provide

the District the authority to regulate water quality in its CCN.

Mr. Martinez testified that an applicant for a new TPDES permit must
demonstrate that there is a need for the proposed facility by showing that there is not
another wastewater treatment facility in the area that is able to provide service.® To
meet this requirement, the application for a new TPDES permit requires applicants to
provide a list of facilities located within a three-mile radius of the proposed facility.”
Mr. Martinez testified that, according to the information provided in the application,
there are no wastewater treatment facilities within three miles of the Preserve Hutto

site that are able to serve the proposed development.®

2 A Certificate of Convenience and Necessity (CCN) gives a retail public utility the exclusive right
to provide retail water or sewer utility service to an identified geographic area. The Texas
Water Code and Public Utility Commission of Texas (PUCT) rules refer to this as the
“certificated service area.” A CCN holder is required to provide continuous and adequate
service to the area within its CCN boundary. (CCN Mapping Resources accessed May 22, 2025).

3 Admin. Record, Tab D, pgs. 00042 - 00043.

*TWC § 13.244.

> 16 TAC § 24. 225.

® ED-JM-1, Bates pg. 0016; 22-24.

” Administrative Record Tab B.

8 ED-JM-1, Bates pg. 0016; 22-24. See also, Administrative Record, Tab D, bates page 00042.



In its application, Preserve Hutto included the required documentation
regarding requests for service to Travis County MUD 15, Williamson County Water
Sewer Irrigation and Drainage District 3, Williamson County MUD 22, City of Hutto,
Kelley Lane Utility Co. Inc., Lakeside WCID #2A, B, C & D, SWWC Utilities, the City of
Round Rock, City of Cedar Park, and City of Austin.® Mr. Martinez testified that,
according to the information in the application, none of the facilities within three miles
of the Preserve Hutto site indicated that they were willing and able to serve the
proposed development.'® After considering the original application and the additional
information provided by Preserve Hutto on January 14, 2025, Mr. Martinez testified

that Preserve Hutto demonstrated its need for the permit.

During cross-examination, Mr. Martinez was asked if an e-mail exchange
between the City of Hutto and Preserve Hutto in March of 2021 constituted a request
for service and a subsequent denial of service.!! 21 While Mr. Martinez acknowledged
that the email exchanges were not completely clear, after reviewing the emails he

found that no other entity was willing and able to provide service.'?

After considering the application, the prefiled testimony, and the testimony
presented at the hearing, the Executive Director maintains her position that Preserve

Hutto demonstrated a need for the facility.
Regionalization.

Mr. Martinez also testified that the revised application demonstrates the draft
permit complies with TCEQ’s regionalization policy. In his prefiled testimony, Mr.
Martinez discussed in depth how Preserve Hutto complied with the regionalization
requirement. Mr. Martinez testified that there are three components to the

regionalization policy.

First, the applicant must determine if any portion of the proposed service area
is located in an incorporated city. Mr. Martinez testified that according to the Preserve

® Administrative Record, Tab D, pages 00131 to 00141.

1Y ED-JM-1, Bates page 0016, line 30 to page 0017, line 9.

' Administrative Record, Tab G, pages 00018 to 00021. Email from Samuel Ray, P.E. to Kevin
Burks “The City of Hutto does not have any wastewater infrastructure in that area. I would
recommend reaching out to Round Rock, Pflugerville regarding public service in this area.”

2 Tr. page 246, line 17 to page 247, line 24.



Hutto application, the service area is not within an incorporated city.!* Mr. Martinez
testified that he verified the information in the application using the TxDOT City
boundary GIS website.*

Second, the applicant must determine if any portion of the proposed service
area is located inside another utility’s Certificate of Convenience and Necessity (CCN)
area. Mr. Martinez testified the facility will be inside the CCN for the City of Hutto;
however, the regionalization policy does not require an applicant to use an existing
facility if connecting to the facility will be unfeasible, cost prohibitive, or otherwise not
a viable option."”” Mr. Martinez testified the cost analysis provided by Preserve Hutto
demonstrated that it would be cost prohibitive to connect to the nearby system, and

the analysis was sufficient for his review.

Third, the final component is whether there are any domestic permitted
wastewater treatment facilities or collection systems located with a three-mile radius
of the proposed facility.'” Additionally, Mr. Martinez testified that an applicant is not
required to provide a response to every request for service, provided that the applicant
provides the “green cards” demonstrating that the requests for service were provided
to all the appropriate entities.'®* According to Preserve Hutto’s application, it provided
the required requests for service on March 31, 2022 to Travis County MUD 15;
Williamson County Water Sewer Irrigation and Drainage District 3; Williamson County
MUD 22; City of Hutto; Kelly Lane Utility Co Inc; and Lakeside WCID #2A, B, C, & D.
Additionally, Preserve Hutto provided the required requests for service on March 30,
2022 to SWWC Utilities; City of Round Rock; City of Cedar Park; and City of Austin."

The City of Hutto provided a response that it did not have any infrastructure in
the area and encouraged Preserve Hutto to contact neighboring cities for potential

wastewater service.

¥ ED-JM-1, Bates page 0018, lines 13 - 20.

“d.

1 ED-JM-1, Bates page 0019, lines 10 -20.

1 ED-JM-1, Bates page 0019, lines 21-28.

7 ED-JM-1, Bates page 0017, line 26 to page 0018, line 12.
8 Id. at pages 0020- 21, lines 16-33, and 1-4.

Y Id. at pages 0021, lines 7-13.



Mr. Martinez also testified that, in his opinion, the March 2021 email from the
City of Hutto to the applicant was a denial of service.?* Mr. Tuckfield, on behalf of
Preserve Hutto, concurred with Mr. Martinez’s determination that the email from the

City of Hutto to the applicant was a denial of service.*

In conclusion, Mr. Martinez testified that in his professional opinion Preserve
Hutto provided sufficient information for him to determine that the revised
application complies with the TCEQ’s regionalization policy.? After considering the
application, the prefiled testimony, and the testimony presented at the hearing, the
Executive Director maintains her position that Preserve Hutto demonstrated a need for
the facility and respectfully recommends the AL]Js find that the Commission should
not deny or alter the terms and conditions of the Draft Permit based on need or

regionalization.
Conclusion

The Executive Director respectfully recommends that the Commission issue the
Preserve Hutto’s draft permit as drafted by the Executive Director. The draft permit as
written is in compliance with all applicable statutory and regulatory requirements. The
Executive Director recommends the Commissioners reject the recommendation of the

AL]Js in their PFD and issue the Preserve Hutto permit.

2 Tr., page 282, line 6 to page 283, line 11 (referencing ED-JM, Bates page 0024 lines 7-18).

2L App EX-12 162 “The City of Hutto does not have any wastewater infrastructure in that area. I
would recommend reaching out to Round Rock, Pflugerville, regarding public service in this
area.”

2 ED-JM-1, Bates page 0023, lines 5-8.



Respectfully submitted,
Texas Commission on Environmental Quality

Kelly Keel
Executive Director

Phillip Ledbetter, Director
Office of Legal Services

Charmaine Backens, Deputy Director
Environmental Law Division

Ryan Rakowitz, Staff Attorney
Environmental Law Division

State Bar No. 24143317

P.O.Box 13087, MC 173

Austin, Texas 78711 3087

Phone: 512-239-5422

Email: ryan.rakowitz@tceq.texas.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 18™ day of September, 2025, a true and correct copy

of the foregoing document was sent via first class mail, electronic mail, or hand

Cpom G

Ryan Rakowitz, Staff Attorney
Environmental Law Division

delivery to all parties of record.

For the Applicant - Preserve Hutto LLC

Peter Gregg

Curran M. Walker

Gregg Law, PC

910 West Avenue, No. 3
Austin, Texas 78701
pgregg@gregglawpc.com
cwalker@gregglawpc.com

For Public Interest Counsel

Josiah T. Mercer, Attorney
Texas Commission on
Environmental Quality

Public Interest Counsel, MC-103
P.O. Box 13087

Austin, Texas 78711
josiah.mercer@tceq.texas.gov

For Williamson County Water, Sewer,
Irrigation, and Drainage District No. 3

Stephen C. Dickman

Law Office of Stephen C. Dickman
6005 Upvalley Run

Austin, Texas. 78731

(512) 922-7137

(512) 454-8495 (Facsimile)
sdickmanlaw@att.net

For the City of Hutto

C. Joe Freeland

Mathews and Freeland, LLP
2105 East MLK, Jr. Blvd
Austin, Texas 78702

(512) 404-7800

(512) 703-2785 (Facsimile)
jfreeland@mandf.com
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